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Rightholders are deeply concerned about the value gap/transfer of value proposals of the 

CULT Draft Opinion on the proposal for a Directive on Copyright in the Digital Single Market 
 

27 February 2017 

Dear Member of the CULT Committee 

 

We represent authors across all artistic fields as well as music publishers and producers, broadcasting 

organisations, photo agencies and press publishers, which are at the heart of the European creative 

sector. We are extremely concerned about the amendments proposed in relation to the use of 

protected content by certain online platforms in the draft opinion of MEP Marc Joulaud on the 

Commission proposed Directive on Copyright.   

 

Our sectors have been calling on the EU to provide solutions to the issue of the “Value Gap” or 

“Transfer of Value”, i.e. the market distortion created by the fact that certain platforms providing 

content uploaded by users have become major distributors of creative works, while refusing to 

negotiate fair copyright licences, if any, with the rightholders. The Commission proposal clarifies the 

rules applicable to these services in Article 13 and Recitals 37-39 on the basis of EU law and the 

jurisprudence of the CJEU.  

 

However, the amendments in the draft report undermine the efforts of the Commission to find a 

solution to this issue. They would change the existing EU law and further weaken rightholders’ 

position, leading to even less, or no, remuneration for creators. We therefore strongly believe that 

the CULT Committee should oppose such provisions.  

 

 



Three issues are particularly problematic as they make the use of value gap/transfer of value proposals 

practically impossible for creators and rightholders: 

 The draft opinion (AM 28) severely limits the application of EU copyright rules. The 

clarification that the Commission intended to give in Recital 38 on the exclusive rights are 

unreasonably restricted with new criteria such as “main purpose” and providing access to 

“significant amounts of works”, which are incompatible with EU and international copyright 

law. The proposed report also suggests a carve-out based on what the service is called (e.g. 

search engines) rather than what it does (e.g. undertaking copyright relevant acts and playing 

an active role), which is inconsistent with the EU and international approach on copyright.  

 The draft report also suggests that only services that are “sufficiently” active (AM 28) should 

not benefit from the E-Commerce liability exemptions. Again this additional criterion is in 

contradiction with the case-law of the CJEU (L’Oreal v. eBay and Google France decisions) 

which only refers to “active” role, and the E-Commerce Directive which exempts “mere 

technical, automatic and passive” intermediaries.  

 The draft report introduces a new wide exception to copyright for “user-generated content” 

(AMs 12, 13, 42, 56), instead of establishing the liability of services for the use of any type of 

protected works and subject matter on their platforms. Indeed, UGC is widely available on a 

number of licensed platforms and such uses can be included in the licences given to platforms 

by rightholders, whereas providing an exception would prejudice the position of rightholders 

even further. Such an exception would not only fail to meet the “three-step test” applicable 

to copyright exceptions but also disregard the moral rights of authors and artists. The most 

appropriate way to address any potential issues in relation to user-uploaded content covered 

by an exception or by another authorised use is via the redress mechanism provided under 

the proposal.  

As recently underlined by the European Parliament, our sectors are key drivers of the EU digital 

economy, providing more than 12 million full-time jobs, which amounts to 7.5 % of the EU’s work 

force, creating approximately EUR 509 billion in value added to GDP (5.3 % of the EU’s total GVA) and 

enabling the take-up of networks, devices and digital services.  

 

We therefore call on the Culture Committee to defend the cultural and creative sectors in the review 

of copyright undertaken by the EU, and to reject the above-mentioned amendments in favour of the 

Commission proposals on Recital 38 and Article 13.  

 

Signatories 

 

ACT – Association of Commercial Television in Europe 

CEPIC – Centre of the Picture Industry 

ECSA – European Composers and Songwriters Alliance 

EPC – European Publishers Council 

GESAC – European Grouping of Societies of Authors and Composers 

ICMP – International Confederation of Music Publishers 

IFPI – International Federation of Phonographic Industry 

IMPALA – Independent Music Companies Association 

Mediaset 
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