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  Value Gap/Transfer of Value is the priority for rightholders in the proposed Directive on Copyright in the Digital Single Market 3 March 2017 Dear Ms Comodini,   We represent authors across all artistic fields as well as music publishers and producers, broadcasting organisations, photo agencies and press publishers, which are at the heart of the European creative sector.   As you are aware, our sectors have been calling on the EU to provide solutions to the issue of the “Value Gap” or “Transfer of Value”, i.e. the market distortion created by the fact that certain platforms, that display or provide third party content, have become major distributors of creative works, while refusing to negotiate fair copyright licences, if any, with the rightholders. The Commission addressed this distortion in Article 13 and the related Recitals 37-39 of its proposal. We support the Commission’s proposal.   We strongly believe that the aim of any legislative intervention in this respect should be to clarify that:  

 The acts of user uploaded content (UUC) platforms giving access to copyright protected content, and thereby going beyond the mere provision of technical facilities, amounts to communication to the public under Article 3 of the Directive 2001/29/EC; and 
 Such platforms cannot claim Safe Harbour status under Article 14 of the Directive 2000/31/EC for their copyright relevant acts, if they play an active role.  



 Failing to clarify this will undermine the work done by the Commission to provide a solution to the current problem of the value gap/transfer of value. We, therefore, very much count on your careful considerations to reflect these essential points in your forthcoming Draft Report.  Unfortunately, the amendments proposed recently by the Rapporteurs of the draft opinions in the CULT and IMCO committees would undermine the efforts of the Commission to provide a solution to the value gap/transfer of value. We hope that these draft opinions will be revised by MEPs during the amendment stage. Unlike the Commission’s proposal, these amendments would change existing EU law, as regard to the scope of the communication to the public right and the hosting provider safe harbour conditions, and further weaken right holders’ position, leading to even less, or no, remuneration for creators. We therefore sincerely hope that they will not be reflected in your draft report for the JURI committee.   The main issues with the current draft opinions which are particularly problematic for the creators, companies and right holders we represent are:   The draft CULT and IMCO opinions both introduce a new exception to copyright for “user-generated content”. Instead of establishing the liability of services for the use of any type of protected works and subject matter on their platforms, both the CULT and IMCO Rapporteurs introduced new exceptions for user-generated content (UGC). However, UGC is already widely available on a number of licensed platforms and the use of UGC can be included in the licences given to platforms, either by right holders or by users themselves (in relation to their own original creations). Providing such an exception would wipe away the existing market and unreasonably prejudice the position of right holders and users alike. It would mean all users automatically relinquish their right to control any of their own original content just because they, or a third party, shares that content via a platform. It would weaken right holders’ negotiating positions even further. Also, the scope of any UGC exception would necessarily remain uncertain, because there is no legally sufficiently clear definition for UGC. This would lead to a number of unnecessary disputes and red tape in practical implementation, which would in any case be avoided through the licences for the use of content and technological cooperation between the parties, where there is no such licence.  Finally, an exception for UGC would not only fail to meet the “three-step test” applicable to copyright exceptions but would also disregard the moral rights of authors and artists. Therefore, the most appropriate way to address any potential issues in relation to user-uploaded content covered by an exception or by another authorised use is via the obligation on the platforms to cooperate on appropriate technical measures and the redress mechanism provided under the proposal, in particular where the platform and/or the right holders chose not to conclude a licence.    The amendments proposed in the draft opinions would change the online intermediary liability rules and exacerbate the value gap/transfer of value. The draft opinions both include new elements or deletions which would further weaken the clarification of the liability of online platforms. The suggestion in the draft CULT opinion limits the scope of the Commission’s intervention to services that are “sufficiently” active, which contradicts both the case-law of the CJEU (L’Oreal v. eBay and Google France decisions) which refers simply to “active” role, and the E-Commerce Directive which exempts “mere technical, automatic and passive” intermediaries. Obviously, it is not appropriate to seek to change the E-Commerce Directive through a recital in this directive, as the Opinion seeks to do. And in any case, such a proposal would not help address the Value Gap, but rather undermine further the negotiating position of right holders vis a vis online platforms.  Further, the amendments proposed in the CULT opinion would change the scope of the communication to the public right as well, as they include additional restrictive criteria, including the “main purpose” criterion, giving access to “significant amount of content” even where the service undertakes copyright protected acts and plays 



an active role and the wholesale exclusion by the Rapporteur of certain types of services (e.g. search engines) rather than looking at the function and activities of the service. This contradicts existing EU directives and the case law of the CJEU.  The approach adopted by the Rapporteur of the draft IMCO opinion, in turn, which deletes large parts of Recital 38, would render the value gap/transfer of value provisions meaningless. The only beneficiaries of such a move would be the platforms, all other members of the online content creation community would be harmed. We cannot support such a move.   Finally, we would also like to refer you to the learned opinion of the ALAI Executive Committee (the Association Littéraire et Artistique Internationale, a collection of well-respected and critically acclaimed academics) adopted on 18 February 2017, outlining their support for the Commission’s approach to addressing the value gap/transfer of value.   As right holders representing authors, music publishers and producers, broadcasting organisations, photo agencies and press publishers, we are united in our call for you to support the Commission’s approach to tackle the value gap/transfer of value, namely by clarifying at a minimum that online platforms that provide access to copyright works and other protected content are communicating those works to the public and, unless they fall within the safe harbour provisions of the E-Commerce Directive, they should be required to conclude license agreements with right holders.  Finally, we strongly reject any calls for the introduction of a UGC exception as we believe that introducing a specific exception for UGC would not create any additional benefits for users and would instead further weaken right holders’ negotiating positions.     Signatories    ACT – Association of Commercial Television in Europe 
CEPIC – Centre of the Picture Industry 
ECSA – European Composers and Songwriters Alliance 
EPC – European Publishers Council 
GESAC – European Grouping of Societies of Authors and Composers 
ICMP – International Confederation of Music Publishers 
IFPI – International Federation of Phonographic Industry 
IMPALA – Independent Music Companies Association 
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